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 [¶1]  This matter is before us on consolidated appeals from judgments by the 5 

Superior Court in Hancock and Kennebec Counties.  Each case involves 6 

application of the bad debt sales tax credit, 36 M.R.S. § 1811-A (2005), to the 7 

transactional arrangements between Linnehan Leasing d/b/a Credit Now Auto 8 

Company (Linnehan) and its affiliated finance company, Atlantic Acceptance Co. 9 

(Atlantic).  In Han-05-162, Linnehan and Atlantic appeal the Superior Court’s 10 

(Hancock County, Mead, J.) dismissal of their claim for a declaratory judgment 11 

regarding proposed transactions between Linnehan and Atlantic.  In Ken-05-183, 12 

the State Tax Assessor appeals the Superior Court’s (Kennebec County, Studstrup, 13 
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J.) judgment overturning a ruling of the Maine Revenue Services and holding that 14 

Linnehan was entitled to a bad debt sales tax credit for defaults in consumer credit 15 

contracts with Atlantic.  We affirm the Hancock County judgment, and we vacate 16 

the Kennebec County judgment.  17 

I.  CASE HISTORY 18 

A. The Applicable Statutes 19 

 [¶2]  Eligibility for the bad debt sales tax credit is governed by 36 M.R.S. 20 

§ 1811-A that states:  21 

The tax paid on sales represented by accounts charged off as 22 
worthless may be credited against the tax due on a subsequent report 23 
filed within 3 years of the charge-off, but, if any such accounts are 24 
thereafter collected by the retailer, a tax shall be paid upon the 25 
amounts so collected.  26 

 27 
 [¶3]  Pursuant to section 1811-A, a “retailer” can qualify for the credit if it: 28 

(1) pays the sales tax upon the sale; (2) later charges-off the buyer’s account as 29 

worthless on its books; and (3) applies for the credit within three years of the 30 

account being charged-off.  DaimlerChrysler Servs. N. Am., LLC v. State Tax 31 

Assessor, 2003 ME 27, ¶ 12, 817 A.2d 862, 865.  “Retailer” is defined by 36 32 

M.R.S. § 1752(10) (2005) as a “person who makes retail sales or who is required 33 
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to register by section 1754-A or 1754-B.”1  “Person,” for purposes of this appeal, 34 

was defined as:  35 

[A]ny individual, firm, copartnership, association, society, club, 36 
corporation, estate, trust, business trust, receiver, assignee or any other 37 
group or combination acting as a unit, and the plural as well as the 38 
singular number . . . . 39 

 40 
36 M.R.S.A. § 1752(9) (1990).2 41 

B. Factual History 42 

 [¶4]  There is no significant dispute about the facts.  Linnehan, an 43 

automobile dealer with several used car sales offices in Maine, is a registered 44 

Maine retailer, pursuant to 36 M.R.S. § 1754-B (2005).  45 

 [¶5]  Atlantic is a finance company that works exclusively with Linnehan.  46 

Atlantic is not a registered retailer.  The two companies together constitute a “buy 47 

here, pay here” operation.  Each company is separately incorporated and files 48 

separate income tax returns. 49 

                                         
1  Title 36 M.R.S. § 1754-B (2005) requires “every seller of tangible personal property . . . that 

maintains in this State any office” to register.  Linnehan falls under this section because it is 
headquartered in Trenton and sells motor vehicles.  See 36 M.R.S. § 1752(17) (2005).   

 
2  Title 36 M.R.S.A. § 1752(9) (1990) was repealed by P.L. 2003, ch. 390, § 6 (effective Sept. 13, 

2003). Title 36 M.R.S. § 111(3) (2005), with similar wording, now defines the term “person” in the sales 
and use tax law, and other portions of the tax code.   
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 [¶6]  The Linnehan and Atlantic corporations are owned and controlled by 50 

the Linnehan family.  Some business associates own minority interests in each 51 

corporation.  Linnehan and Atlantic share office space, a management team, 52 

telephone system, parking lot, computer system, web site, payroll service, and 53 

insurance coverage.  54 

 [¶7]  When a customer buys a car from Linnehan and seeks financing, he or 55 

she is first approved by Atlantic.  After the customer’s credit is accepted, the 56 

customer signs a retail sale finance agreement with Linnehan, which states that he 57 

or she will pay the purchase price of the vehicle, applicable fees, interest, and sales 58 

tax to Linnehan.  That agreement is immediately assigned to Atlantic.  In exchange 59 

for the assignment, Atlantic pays Linnehan a price that is discounted to reflect 60 

immediate payment and acceptance of the risk of default.  As a result of the 61 

assignment, the customer is obligated to pay Atlantic, rather than Linnehan.  62 

 [¶8]  At the end of each month, Linnehan pays sales tax to the State on the 63 

total purchase price of all vehicles sold during that month.  64 

 [¶9]  Approximately twelve percent of Atlantic’s loans go into default.  65 

After attempting to collect the outstanding loan balance, Atlantic charges-off the 66 

account as worthless on its books and deducts the charged-off amount from its 67 

income for tax purposes.  Atlantic then repossesses the car, and Linnehan sells the 68 

car at auction, usually, the record indicates, for ten to twenty percent of the 69 
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customer’s purchase price of the vehicle.  The auction sale price of the vehicle is 70 

credited to the defaulted customer’s account.  Linnehan then determines what 71 

percentage of the total sales tax remains outstanding on the customer’s account and 72 

credits that figure against its subsequent sales tax liability.   73 

 [¶10]  Prior to this controversy, Linnehan had taken the bad debt credit for 74 

fourteen years.  In 2002, Linnehan was audited.  Maine Revenue Services 75 

determined that Linnehan did not qualify for the bad debt credit because it suffered 76 

no loss from charged-off accounts.  Accordingly, Linnehan was assessed back 77 

taxes, penalties, and interest for the period from May 1, 1999, to December 31, 78 

2001.  The assessment required Linnehan to pay $334,134.51 in sales tax, 79 

$3825.76 in use tax, $70,249.30 in interest, and $84,490.14 as a penalty for 80 

negligence.  81 

 [¶11]  Linnehan filed for reconsideration pursuant to 36 M.R.S. § 151 82 

(2005), and the Assessor upheld the assessment.  Linnehan then filed an appeal in 83 

the Superior Court in Kennebec County pursuant to M.R. Civ. P. 80C and 36 84 

M.R.S. § 151.  After a hearing on cross motions for summary judgment, the court 85 

vacated the assessment, holding that Linnehan and Atlantic were so intertwined 86 

that they could be considered one “person” and thus a “retailer” in order to qualify 87 

for the section 1811-A tax credit.  The State Tax Assessor appeals that Kennebec 88 

County decision.   89 
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 [¶12]  While the Rule 80C action was pending, Linnehan learned that the 90 

State Tax Assessor had issued an advisory opinion to the Lee Auto Group, stating 91 

that a planned course of transactions between Lee and a related finance company 92 

would make Lee eligible for the bad debt tax credit.  Lee, like Linnehan, worked 93 

with a closely affiliated finance company to which it assigned finance agreements. 94 

 Lee proposed that before an account was charged-off on the finance company’s 95 

books, but after it was determined that there were problems with payments on the 96 

account, Lee would repurchase the finance agreement from the finance company 97 

and attempt to collect the debt from the customer.  If Lee was unsuccessful, Lee 98 

would charge-off the account on its books.  The Assessor determined that the 99 

proposal would make Lee eligible for the bad debt tax credit pursuant to 36 M.R.S. 100 

§ 1811-A.  101 

 [¶13]  Linnehan asked the Assessor whether, after Atlantic had identified a 102 

bad debt and charged-off the account, Linnehan would be eligible for the bad debt 103 

tax credit if it purchased the already charged-off accounts from Atlantic, renewed 104 

collection attempts, and then charged-off the accounts again, this time on 105 

Linnehan’s books.  The Assessor advised Linnehan that it would not be eligible for 106 

the credit under those circumstances. 107 

 [¶14]  After the Assessor advised Linnehan that its proposal would not make 108 

it eligible for the credit, Linnehan filed a motion to amend its complaint in the 109 
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Kennebec County case to include a petition for a declaratory judgment and an 110 

equal protection claim based on alleged disparate treatment compared with the 111 

treatment given to Lee.  Linnehan’s motion to amend was denied as untimely.  112 

Linnehan then brought a declaratory judgment action separately in Hancock 113 

County.  Linnehan’s complaint asked the Court to (1) declare that the Lee advisory 114 

opinion was a correct interpretation of the law and that Linnehan was entitled to 115 

the same sales tax treatment; or (2) order the State Tax Assessor to issue 116 

substantially the same advisory ruling to Linnehan.   117 

 [¶15]  The Hancock County Superior Court granted the Assessor’s motion to 118 

dismiss on the grounds that Linnehan’s petition for declaratory judgment failed to 119 

state a claim upon which relief may be granted due to lack of a justiciable 120 

controversy.  The court also dismissed without comment Linnehan’s claim that the 121 

Assessor had violated its rights to equal protection.  Linnehan appealed the 122 

Hancock County decision.  123 

II.  LEGAL ANALYSIS 124 

A. Standard of Review: 36 M.R.S. § 151 125 

 [¶16]  When the Superior Court acts in an intermediate appellate capacity, 126 

we ordinarily review final agency determinations directly.  Davric Me. Corp. v. 127 

Me. Harness Racing Comm’n, 1999 ME 99, ¶ 7, 732 A.2d 289, 293.  In tax cases, 128 

however, the Superior Court is instructed by 36 M.R.S. § 151 to “make its own 129 
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determination as to all questions of fact or law, regardless of whether the questions 130 

of fact or law were raised during the reconsideration proceeding.”  Because the 131 

Superior Court is not acting in an appellate capacity, we review its determinations 132 

directly.  Apex Custom Lease Corp. v. State Tax Assessor, 677 A.2d 530, 532 (Me. 133 

1996). 134 

B. Application of the Governing Statutes 135 

 [¶17]  There is no dispute that Atlantic charged-off the bad debts on its 136 

books and then received the federal and state income tax benefits resulting from 137 

the charge-offs.  Further, there is no dispute that Atlantic is not, and never has 138 

been, a registered retailer for sales tax purposes, pursuant to 36 M.R.S. § 1754-B.  139 

Linnehan asserts that for purposes of obtaining the bad debt sales tax credit, 140 

Linnehan and Atlantic should be considered as one entity, as the Superior Court in 141 

Kennebec County concluded, because of (1) the near identity of corporate 142 

ownership and management, and (2) the definition of “person” in the tax code.   143 

 [¶18]  The tax code defines a “retailer” as a person who makes retail sales, 144 

36 M.R.S. § 1752(10), but then defined a “person” to include “any individual . . . 145 

corporation . . . or any other group or combination acting as a unit, and the plural 146 



 9 

as well as the singular number . . . .”  36 M.R.S.A. § 1752(9) (1990), now similarly 147 

defined pursuant to 36 M.R.S. § 111(3).3   148 

 [¶19]  The purpose of the bad debt sales tax credit pursuant to 36 M.R.S. 149 

§ 1811-A is to “give a credit on a sales tax paid on a charge sale, the payment for 150 

which was not subsequently made.”  Tax Expenditure Review: Report of the Joint 151 

Standing Committee on Taxation 38 (Dec. 1986).  As a retailer, Linnehan pays the 152 

required sales tax on the purchase price of the vehicle.  Linnehan also receives 153 

from Atlantic the full, although discounted, payment for the purchase price of the 154 

vehicle.  Thus, Linnehan has no accounts receivable that may become uncollectible 155 

to generate a charge-off of a worthless account and a sales tax credit.  Accordingly, 156 

Linnehan is not entitled to the bad debt tax credit unless it can benefit from 157 

Atlantic’s charge-off of the bad debts.   158 

 [¶20]  The separate corporations have a purpose to benefit Linnehan and 159 

Atlantic; otherwise the businesses would not have created two separate and distinct 160 

corporations within the same ownership and management structure.  When 161 

independent corporations are created in order to achieve some benefits, they must 162 

accept any accompanying detriments.  Moline Props., Inc. v. Comm’r of Internal 163 

                                         
3  “Person” is defined by 36 M.R.S. § 111(3) as: 

 
3.  Person.  “Person” means an individual, firm, partnership, association, society, club, 
corporation, financial institution, estate, trust, business trust, receiver, assignee or any 
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Revenue, 319 U.S. 436, 439 (1943); see also Taylor v. Standard Gas & Elec. Co., 164 

306 U.S. 307, 322 (1939).  Here, Linnehan and Atlantic enjoy corporate benefits 165 

including limited liability, separate liability for their separate acts, and the capacity 166 

for Atlantic to receive the income tax benefits from the charge-offs for bad debts.  167 

The separation of the retail corporation and the finance corporation is a business 168 

choice the Linnehan family has made.   169 

 [¶21]  The interpretation of the state tax code that corporations that choose 170 

to be separate corporations are separate persons is confirmed by application of our 171 

rule of construction that we will not treat any provision of a statute as surplusage 172 

when a reasonable construction of a statute can provide meaning to each provision. 173 

 Home Builders Assoc. of Me., Inc. v. Town of Eliot, 2000 ME 82, ¶ 7, 750 A.2d 174 

566, 570.  “Surplusage occurs when a construction of one provision of a statute 175 

renders another provision unnecessary or without meaning or force.”  Id. ¶ 8, 750 176 

A.2d at 570.   177 

 [¶22]  Linnehan’s interpretation of the statutory definition of person ignores 178 

the word “other” and would read all the individually named entities out of section 179 

1752(9) or section 111(3), leaving a definition of “person” that would read “any 180 

individual . . . or any . . . group or combination acting as a unit.”  Such an 181 

                                                                                                                                   
other group or combination acting as a unit, the State or Federal Government or any 
political subdivision or agency of either government. 
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interpretation would be inconsistent with our rules of statutory construction.  Those 182 

rules require that the word “corporation” within section 1752(9) or section 111(3) 183 

have a separate meaning.  The reference in the law to “other” groups or 184 

combinations is a catch-all phrase, applying to any other possible organizational 185 

entities that may be identified; it is not a device to allow separate corporations to 186 

be treated as a single entity under the tax code when such single entity treatment 187 

suits their purpose. 188 

 [¶23]  Accordingly, Linnehan’s interpretation of section 1752(9) is not 189 

supported by either a commonsense reading of the tax code or our rule of statutory 190 

construction that where possible we avoid treatment of statutory terms as mere 191 

surplusage. 192 

C. Judicial Estoppel 193 

 [¶24]  Linnehan asserts that the State should be judicially estopped from 194 

asserting that Linnehan and Atlantic are separate corporations because, in an 195 

earlier, unrelated unfair trade practices action, the State asserted that Linnehan and 196 

Atlantic were a single unit.  In that action, the State asserted that Linnehan and 197 

Atlantic were alter egos, working to defraud defaulting purchasers of cars by 198 

conducting resales of repossessed vehicles in a manner that deprived the owners of 199 

the repossessed vehicles of the opportunity to receive the full retail value for their 200 

vehicle to be credited against the sums due on their loan.   201 
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 [¶25]  To judicially estop an entity from asserting a position in a subsequent 202 

legal action (1) the position asserted in the subsequent legal action must be clearly 203 

inconsistent with a previous position asserted; (2) the party in the previous action 204 

must have successfully convinced the court to accept the inconsistent position; and 205 

(3) the party must gain an unfair advantage as a result of their change of position in 206 

the subsequent action.  See State of N.H. v. State of Me., 532 U.S. 742, 750-51 207 

(2001).   208 

 [¶26]  Assuming, without deciding, that the doctrine of judicial estoppel 209 

could be asserted against the State Tax Assessor in some circumstances,4 it cannot 210 

apply to the facts of this case.  The statute under which the State was proceeding in 211 

the previous action, the Unfair Trade Practices Act, 5 M.R.S. §§ 205-A to 214 212 

(2005), is entirely different than the tax code.  The prior action did relate to the 213 

repossession and resale of vehicles returned as a result of defaulted loans, but the 214 

action had nothing to do with the tax laws and did not require application or 215 

interpretation of sections 111(3), 1752(9), 1752(10), or 1811(A).  In these 216 

circumstances, Linnehan’s argument that the State Tax Assessor is judicially 217 

estopped from asserting that Linnehan and Atlantic are separate corporations fails. 218 

                                         
4  Although we have never considered whether the doctrine of judicial estoppel would apply against 

the State Tax Assessor, we have held that the related doctrine of equitable estoppel may not be invoked in 
a tax case.  See Fitzgerald v. City of Bangor, 1999 ME 50, ¶ 15, 726 A.2d 1253, 1256 (“When the 
governmental function at issue is the discharge of responsibilities regarding taxation, we have consistently 
held that estoppel may never be invoked.”). 
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D. The Declaratory Judgment Action 219 

 [¶27]  Linnehan asserts that, as a result of the State Tax Assessor’s advisory 220 

opinion to Lee allowing Lee to take the bad debt tax credit, the Superior Court 221 

should have (1) determined that Linnehan should receive the same ruling, and (2) 222 

ordered the State Tax Assessor to retroactively allow Linnehan to take the bad debt 223 

tax credit based on the ruling issued to Lee.   224 

 [¶28]  Linnehan had, and Lee proposed, financial arrangements whereby the 225 

dealer or retailer, after consummating the sale, would pay the sales tax and transfer 226 

the loan to the related finance company.  Under the Lee proposal, when a problem 227 

was identified with payments on the loan, the paper would be transferred back 228 

from the finance company to Lee, before commencement of collection efforts.  If 229 

Lee’s collection efforts were not successful, the loan would then be charged-off on 230 

Lee’s books.  Lee, having charged-off the loan, could apply for the bad debt tax 231 

credit.  The Lee proposal met all of the criteria for Lee to be a “retailer” qualifying 232 

for the bad debt tax credit that we established in DaimlerChrysler, 2003 ME 27, 233 

¶ 12, 817 A.2d at 865.   234 

 [¶29]  By contrast, under the Linnehan practice at issue in this case, and 235 

under the Linnehan proposal submitted to the State Tax Assessor, once problems 236 

with payments on a loan were identified, the finance company, not the dealer, 237 

would commence collection efforts.  If those efforts were unsuccessful, the loan 238 
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would be charged-off on the finance company’s books.  Only then, after the 239 

charge-off of the loan on the finance company’s books, would the paper be 240 

transferred back to Linnehan and charged-off again to support Linnehan’s attempts 241 

to claim the tax credit.  242 

 [¶30]  An action filed pursuant to the Declaratory Judgment Act, 14 M.R.S. 243 

§§ 5951-5963 (2005), need not always be addressed on the merits.  A trial court’s 244 

refusal to address the merits and issue a declaratory judgment in a matter is 245 

reviewed for a reasonable exercise of the court’s discretion.  Dodge v. Town of 246 

Norridgewock, 577 A.2d 346, 347 (Me. 1990); citing E. Fine Paper v. Garriga 247 

Trading Co., 457 A.2d 1111, 1112-13 (Me. 1983).  Here the trial court dismissed 248 

the declaratory judgment action, determining that there was no justiciable case or 249 

controversy.  The trial court’s action was appropriate in the circumstances.  250 

Essentially, Linnehan was asking the court to compel the State Tax Assessor to 251 

apply to Linnehan an advisory ruling obtained by a third party on a different fact 252 

pattern.  The court was in no position to enter an enforceable judgment in favor of 253 

Linnehan based on a prospective advisory ruling issued to a third party on a set of 254 

facts different from the facts before the court concerning the Linnehan-Atlantic 255 

relationship. 256 
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III.  CONCLUSION 257 

 [¶31]  Based on the discussion above, the judgment in Han-05-162 is 258 

affirmed.  The judgment in Ken-05-183 is vacated and remanded for entry of a 259 

judgment that Linnehan and Atlantic do not qualify for the bad debt sales tax credit 260 

pursuant to 36 M.R.S. § 1811-A.  On remand, the Superior Court, with the changed 261 

result, will have to determine whether Linnehan should be required to pay the 262 

negligence penalty imposed by the State Tax Assessor.  See 36 M.R.S. 263 

§ 187-B(3-A) (2005).   264 

 The entry is:  265 

Judgment in Han-05-162 affirmed.  Judgment in 266 
Ken-05-183 vacated, remanded for further 267 
proceedings consistent with this opinion.  No costs 268 
to either party.   269 
 270 

      271 
 272 
SILVER, J., dissenting. 273 

 [¶32]  I respectfully dissent from Part II, B of the Court’s opinion and its 274 

holding in Ken-05-183.  We have often said that our primary objective when 275 

interpreting a statute is to give effect to the Legislature’s intent.  See, e.g., City of 276 

Bangor v. Penobscot County, 2005 ME 35, ¶ 9, 868 A.2d 177, 180.  To achieve 277 

that goal, we look first to the plain meaning of the language.  Id.  “We avoid 278 

statutory constructions that create absurd, illogical or inconsistent results.”  279 
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Darling’s v. Ford Motor Co., 1998 ME 232, ¶ 5, 719 A.2d 111, 114.  Although I 280 

agree with the Court’s conclusion that only the “retailer” who charged-off the 281 

account can benefit from the bad debt sales tax credit pursuant to 36 M.R.S. 282 

§ 1811-A (2005), see DaimlerChrysler Servs. N. Am., LLC v. State Tax Assessor, 283 

2003 ME 27, ¶ 12, 817 A.2d 862, 865, I cannot agree with the Court’s 284 

determination of who qualifies as a “retailer” pursuant to 36 M.R.S. § 1752(10) 285 

(2005). 286 

 [¶33]  “Retailer” is defined to mean “a person who makes retail sales or who 287 

is required to register by section 1754-A or 1754-B or who is registered under 288 

section 1756.”  Id.  As the Court provides, “person,” as defined for the purpose of 289 

this appeal, “includes any individual, firm, copartnership, association, society, 290 

club, corporation, estate, trust, business trust, receiver, assignee or any other group 291 

or combination acting as a unit, and the plural as well as the singular number.”  36 292 

M.R.S.A. § 1752(9) (1990).5  There is no dispute that Linnehan is a retailer 293 

pursuant to section 1752(10).  Furthermore, Linnehan and Atlantic, together, 294 

constitute a “retailer” when subsections 1752(9), (10) are given their plain and 295 

ordinary meaning.  Accordingly, Linnehan is eligible for sales tax credit pursuant 296 

to section 1811-A. 297 

                                         
5  Section 1752(9) was repealed by P.L. 2003, ch. 390, § 6 (effective Sept. 13, 2003).  See supra n.2. 
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 [¶34]  The undisputed facts demonstrate that Linnehan and Atlantic work 298 

together as a “buy here, pay here” operation.  The two corporations share owners, 299 

officers, a management team, office space, telephones, computers, a website, and 300 

advertising.  Atlantic works exclusively with Linnehan, and as a result, they share 301 

the same customers.  Linnehan and Atlantic are entirely dependant upon each other 302 

for the sale and financing of used cars.  As the Superior Court stated, the 303 

relationship is so close that “they could be considered the business equivalent [of] 304 

Siamese twins, joined at the hip.”  As two corporations working together to sell 305 

used cars, Linnehan and Atlantic are a “person” pursuant to section 1752(9) 306 

because they are a “combination acting as a unit.”6  Furthermore, they are a 307 

“person who makes retail sales” pursuant to section 1752(10). 308 

 [¶35]  Moreover, the stated purpose of the bad debt sales tax credit lends 309 

support to this plain meaning analysis.  That stated purpose is to “give a credit on a 310 

sales tax paid on a charge sale, the payment for which was not subsequently 311 

made.”  Tax Expenditure Review: Report of the Joint Standing Committee on 312 

Taxation 38 (Dec. 1986).  It is undisputed that Linnehan paid the required sales tax 313 

                                         
6  Giving the statutory language its plain meaning does not treat any of the language as surplusage.  

Although the definition of “person” explicitly includes a corporation, that does not mean that “any other 
group or combination acting as a unit” cannot apply to multiple corporations.  The Legislature’s inclusion 
of a catch-all phrase demonstrates the intent to cast a broad net rather than somehow limit the possible 
combination of the listed entities.  Reading the catch-all phrase to mean any combination, whether or not 
consisting of a listed entity, does not render any of the language without meaning or force.  See Home 
Builders Ass’n of Me., Inc. v. Town of Eliot, 2000 ME 82, ¶ 8, 750 A.2d 566, 570.  
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for which it later took credit.  It is also undisputed that the retail customer did not 314 

pay the sales tax.  By giving “person,” and ultimately “retailer,” an unnecessarily 315 

narrow interpretation, the Court is preventing Linnehan from taking a tax credit 316 

that the Legislature intended to provide.  In effect, the Court is preventing anyone 317 

from benefiting from the credit and thus allowing the State to receive a windfall.  318 

This cramped construction of the statute creates an absurd and illogical result.  The 319 

present case can be distinguished from DaimlerChrysler, both because of the 320 

intertwined relationship of Linnehan and Atlantic, and because Linnehan is the 321 

retailer who paid the sales tax in question. 322 

 [¶36]  Finally, considerations of common fairness7 and public policy warrant 323 

an interpretation that recognizes Linnehan and Atlantic as a “combination acting as 324 

a unit.”  As I have previously noted, the Court’s interpretation prevents Linnehan 325 

or Atlantic from claiming the sales tax credit on tax that Linnehan indisputably 326 

paid.  Moreover, the State has previously treated Linnehan and Atlantic as a 327 

unitary business. 328 

[¶37]  In 2002, the State filed an unfair trade practice complaint against 329 

Linnehan and Atlantic.  The State alleged that Linnehan and Atlantic were 330 

perpetrating a “churning” scheme utilizing repossessed cars.  In the complaint, the 331 

                                         
7  In Stevens v. Bouchard, 532 A.2d 1028, 1030 (Me. 1987), we explicitly stated that our refusal to 

impose an implied warranty of habitability upon the seller of an existing home was based, at least in part, 
on “considerations of fairness and common sense.”  
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State alleged that Linnehan and Atlantic “join together to sell and finance motor 332 

vehicles to consumer purchasers.”  The State further alleged that although 333 

Linnehan and Atlantic “are separate corporations they are part of a unitary business 334 

and are in fact alter egos. . . .  [They] combine to form a used car dealership 335 

commonly known as a ‘Buy-Here/Pay Here’ sales operation.”  (Emphasis in 336 

original.)  The complaint resulted in a consent decree, whereby Linnehan and 337 

Atlantic were enjoined from certain activities, required to forgive certain consumer 338 

debt, and required to pay $40,000 to the State.  Significant to the present case is the 339 

fact that Linnehan and Atlantic were treated as a single entity for the purpose of 340 

imposing liability.  The State not only recognized, but also, as a central aspect of 341 

their complaint, alleged that Linnehan and Atlantic together form a car dealership. 342 

 The aforementioned notions of fairness and public policy concerns counsel a 343 

consistent approach to whether or not Linnehan and Atlantic operate their retail 344 

business as a single unit.  If they are considered joined as a “dealership” for 345 

purposes of liability, then they should also be considered joined for purposes of the 346 

sales tax credit.  The Court states there are different purposes for each act, and this 347 

is true.  However, the fact remains that the two entities were treated as one. 348 

 [¶38]  To further demonstrate the potential unfairness of the Court’s 349 

interpretation, one can look to other contexts in which the intertwined nature of 350 

Linnehan and Atlantic would likely result in joint liability upon the finding of the 351 
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requisite violation.8  First, in the civil rights context, the term “employer” has been 352 

liberally construed and has been applied to integrated enterprises.  See, e.g., 353 

Trevino v. Celanese Corp., 701 F.2d 397, 403-04 (5th Cir. 1983) (stating that 354 

separate entities may be sufficiently interrelated to constitute a single employer, 355 

and identifying the (1) “interrelation of operations, (2) centralized control of labor 356 

relations, (3) common management, and (4) common ownership or financial 357 

control” as factors to be considered).  Second, the Comprehensive Environmental 358 

Response, Compensation, and Liability Act (CERCLA), see 42 U.S.C.S. 359 

§§ 9601-75 (1997 & Supp. 2005), extends liability to “any person9 owning or 360 

operating [a] facility” where a violation occurs, 42 U.S.C.S. § 9601(20)(A) (1997); 361 

see also 42 U.S.C.S. § 9607(a)(1) (1997).  In Lansford-Coaldale Joint Water Auth. 362 

v. Tonolli Corp., 4 F.3d 1209, 1220 (3d Cir. 1993), the court stated that a sister 363 

corporation that was deemed the operator of a facility could be liable under 364 

CERCLA for the acts of its affiliate corporation.  See also Schiavone v. Pearce, 79 365 

F.3d 248, 254-55 (2d Cir. 1996) (citing Lansford-Coaldale and reiterating the 366 

                                         
8  My intent is not to state conclusively that either Linnehan or Atlantic would be liable if the 

hypothetical violations existed, but simply to illustrate the potential for Linnehan and Atlantic to be 
treated as a single entity for liability purposes despite the fact that they are technically distinct 
corporations. 

 
9  The definition of “person” includes a corporation.  42 U.S.C.S. § 9601(21) (1997). 
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court’s analysis).  The trend in the law is to treat sister corporations as one for 367 

liability purposes. 368 

 [¶39]  Applying the plain meaning of section 1752(9), (10), Linnehan and 369 

Atlantic, together, are a “retailer.”  Accordingly, Linnehan is eligible for sales tax 370 

credit pursuant to section 1811-A.  Furthermore, as demonstrated by an 371 

examination of Legislative intent and notions of common fairness, denying the 372 

sales tax credit elevates form over substance.  Therefore, I would affirm the 373 

judgment in Ken-05-183. 374 
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